STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,479

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent for
Children and Fam lies, Econom c Services Division (DCF/ ESD)
denyi ng approval for a specific brand of cod liver oil under

t he MLO8 exception program

FI NDI NGS OF FACT

1. The petitioner is a forty-five-year-old woman who
i s disabled due to a nunber of problens including nmultiple
sclerosis and a nood disorder. She is a recipient of
Medi cai d.

2. In the Fall of 2004, the petitioner asked DCF/ ESD
to grant her an exception under the Medicaid programfor the
paynment of cod liver oil to treat her nood di sorder

3. In a decision dated Novenber 30, 2004, the request
was deni ed because the petitioner had not shown that she had
a uni que nedical condition or would suffer detrinental health
consequences without the cod liver oil. DCF/ ESD advised the

petitioner that it covered a nunber of nedications for nood
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di sorder and that the efficacy of cod liver oil for this
pur pose had not been proven.

4. The petitioner filed an appeal on January 10, 2005.
The petitioner was advised during a status conference on this
appeal to obtain additional evidence addressing the concerns
of DCF/ESD and to submt it for further review

5. The petitioner submtted additional evidence on
March 28, 2005 from her treating psychiatrist which included
hi s opi nion, supported by attached studies reported in a
psychiatric journal, that onega-3 fatty acids found in fish
oils were successfully treating nood disorders. It was his
opinion that fish oils would be efficacious for the
petitioner and woul d avoid side-effects she was experiencing
fromtraditional synthetic nood stabilizers.

6. On May 11, 2005, DCF/ ESD reversed its original
deci sion and determned that it would nake an exception for
the petitioner and cover cod liver oil as a nood stabilizer.
It provided the petitioner wwth a |ist of seventeen brands of
fish oils which it would pay for under rebate agreenments with
t he manuf acturers.

7. The matter was not settled at that time, however,
because the petitioner insisted on the provision of a certain

type of cod liver oil, “Carlson’s Norwegi an” which was not on
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the list. It was the petitioner’s understanding that this
brand was the only one that had quality control processes in
place to mnimze the occurrence of nercury in the product.
She al so had problens with the | ow doses found in many of the
oi | suppl enents which woul d necessitate taking | arge
guantities of the nedication each day.

8. DCF/ ESD deni ed the request to cover the Carlson’s
brand because it did not have a rebate contract wth that
manufacturer. Instead, it suggested to the petitioner that
she try “Spectrum Norwegi an” cod liver oil as it was
avai l abl e in nore concentrated doses and was simlar, in the
Department’s view to the “Carl son’s Norwegi an”.

9. The petitioner agreed to try that brand and it
appeared in |ate June of 2005 that the matter mght finally
be settled. However, issues arose between the parties about
the ability of the petitioner’s |ocal pharmacy to obtain
Spectrum and about whet her the Spectrum provi ded by that
phar macy was actually the one di scussed by DCF/ ESD or was, in
fact, another conmpounding fish oil nmade by a manufacturer
with a simlar nane.

10. The petitioner ultimately determ ned that she did
not feel that any cod liver oil but the Carlson’s was safe

enough for her use and in July of 2005 asked for the matter
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to be reset for hearing on the brand nanme issue. The
petitioner was unable to participate in a subsequently
schedul ed hearing due to a flare up in and hospitalization
for her nultiple sclerosis. However, she obtained letters of
support fromthe neurologists treating her nultiple sclerosis
dat ed Septenber 18 and Novenber 10, 2005. The Novenber 10
letter said much the same as the Septenber 18 letter and is
set out bel ow
This particular fornmulation (Carlson’s Norwegi an Cod
Liver Ol) is rigorously tested at regular intervals and
certified to be free of elenental Mercury and Mercury
conpounds. Al though no causal |ink has been established
bet ween Mercury exposure and M5 pat hogenesis, it is well
accepted that Mercury exposure is harnful in general and
is related to the devel opnent and exacerbati on of
neurol ogi cal disorders. For this reason, we feel that
it would be unsafe for her to take other Onega-3
products that are not as rigorously tested, and conti nue
to recormmend that this be covered for her use.

11. On Novenber 30, 2005, DCF/ EDS responded that the
petitioner’s physicians had assuned that other fish oils on
their coverage list were not as rigorously tested as
Carlson’s and continued to deny the request. The hearing
of ficer responded on Decenber 12, 2005 that if the Departnent
was nmai ntai ning that sonme of their covered fish oils were, in

fact, as rigorously tested as Carlson’s for the presence of

mercury, that DCF/ ESD should present adm ssibl e evidence of
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that fact by Decenber 31, 2005. DCF/ ESD asked for and
recei ved an extension to January 6 to present that evidence.
12. On January 9, 2005, DCF/ EDS presented a letter from
its nedical director assuring the petitioner that the
Spectrumoil it covered at her pharmacy was the one simlar
to Carlson’s and that it would work with her pharmacy to nmake
sure she could regularly obtain it.! The nedical director
stated that Spectrumand Carlson’s were processed in the sane
way using the same kind of fish, caught in the sane
| ocations, in the same manner. He added that both had been
rated under a nunber of standards by environnmental and trade
organi zations and that Spectrumwas found to have contam nant
control for nmercury (and other substances)at |east equal to
if not better than that of Carlson’s. The nedical director
noted that Spectrum was categorized as a “Best Choice” in one
survey and that Carlson’s rating in that sane survey was
i nconpl ete because of the failure of the conpany to supply
sufficient information. The director declined to make an
MLO8 exception for the provision of Carlson’s fish oi

because he felt DCF/ ESD could supply a cod liver oi

1 At the tinme this case canme before the Board, the petitioner claimed that
t he coverage code (NDC 49452220001) was produci ng a conpoundi ng strength
spectrumrather than the one described herein. The Departnent prom sed
to contact the pharnmacy involved to clear up the error.
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preparation equal to or better than that requested by the
petitioner. 1In addition, the nedical director felt the
petitioner had failed to show that she would suffer a
detrimental health consequence if the exception were not
granted for the brand she want ed.

13. Docunent s supporting the nmedical director’s opinion
were as follows:

(a) On-line descriptions fromboth Spectrum s and
Carlson’s websites claimng extraction of fish oil
t hrough non-chem cal nethods fromline-caught fish in
deep waters off Norway. Anal yses of the contents of both
oil's showed roughly simlar high concentrations of DHA
and EPA per |iquid teaspoon of fish oil and included
clains by both that the oil’s purity was tested to
ensure that nercury |levels were “bel ow accept abl e
[imts” (Spectrunm) and “free of detectable |evels”
(Carlson’s).

(b) A survey conducted by “Environnmental Defense”
contai ned on the “Cceans Alive” website which asked
dozens of fish oil manufacturers whether they purified
their products to rid themof nercury and ot her
contam nants; what nethods they used; and what standards
were used to judge their purity. Those conducting the
survey ranked the FDA standards as | owest and those used
by California, the EPA, and a trade association called
the “Council for Responsible Nutrition” as the
strictest. The survey concluded that nost fish oi
manuf acturers in the survey produced oils which nmet the
strictest standards for purity and rated those oils as a
“Best Choice”. Included in that list were Spectrum and
two other fish oils (out of the seventeen) covered under
the Medicaid program Geltabs, salnon oil, and “Very
Finest Fish G 1” produced by Carlson’s were al so
i ncluded on the “Best Choice” |ist, but not Carlson’s
liquid fish oil (the type used by the petitioner)
because i nformati on provided by the conpany was deened
“inconpl ete”.
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14. The petitioner has not responded to DCF/ ESD s
subm ssion, although thirty days have passed. The detailed
evi dence offered by DCF/ ESD on the purity of Spectrumis
uncontradi cted by reliable evidence in the record.
Therefore, DCF/ ESD s assertion that Spectrumoil is also
rigorously tested to control nercury contam nation is found

as fact herein.

ORDER

The deci sion of DCF/ ESD denyi ng paynent for Carlson’s

fish oil products is affirned.

REASONS

DCF/ ESD s regulations will not cover vitam ns and
m nerals unless they are specified for a specific disease.
MB11.3. The petitioner was apparently denied the provision
of onega-3-fatty acids under this provision based on
DCF/ ESD s belief that this substance was an unconventi onal
and unproven nethod to deal with the petitioner’s nood
substances and that other traditional renedies were avail able
to the petitioner which were covered by Medicaid. The
petitioner then filed a request for paynent of a substance

not included on a list of covered services and itens under
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MLO8 of DCF/ ESD s regul ations. Her request initially met
with the sane response, denial. After the introduction of
new evi dence, including the opinion of her treating
psychiatrist that this was an efficaci ous nethod of nood
stabilization for the petitioner and was superior to
traditional renedies due to her side-effect issues, DCF ESD
reversed its decision and agreed to pay for cod liver oil as
a treatment for her nood disorder. That issue is settled and
is no |longer before the Board.

What remains is the petitioner’s contention that DCF ESD
has acted arbitrarily under the MLO8 procedures in refusing
to cover a specific brand itemof cod liver oil. Under the
MLO8 procedures, DCF/ ESD is required to consider, anong ot her
factors, whether there “are extenuating circunstances unique
to the beneficiary such that there would be serious
detrimental health consequences if the service were not
provided.” ML08(1). DCF/ ESD nust al so consi der whether the
request falls into the category of “less expensive, nedically
appropriate alternatives” to products covered in the
regul ations. ML08(8). As DCF/ ESD has presented persuasive
evi dence that its covered cod liver oil (Spectrum is as
rigorously tested for mercury contam nation as that the

petitioner wishes to use, DCF/ ESD correctly determ ned t hat
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the petitioner would suffer “no detrinmental health
consequences” if the Carlson’s was not provided. In
addition, DCF/ ESD s decision to cover the cheaper (due to
rebates), equally pure Spectrumfulfills the expectation in
the regul ations that the “l ess expensive, nedically
appropriate” alternative be utilized as a cost control
measure. As DCF/ESD s decision is in accord with its

regul ation, the Board is bound to uphold the result. 3
V.S. A 8 3091(d), Fair Hearing Rule 17.
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